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Arising out of Order-In-Original No. 196/AC/DEM/MEH/ST/M/s Gaurav Ispat
(%) | Industries/2023-24 dated 25.09.2023 passed by the Assistant Commissioner, CGST,

Division : Mehsana, Commissionerate : Gandhinagar

1 AT S 7T/ M/s Gaurav Ispat Industries, At - Kansara Kui, TA-
() | Name and Address of the . _
Appellant Visnagar, Dist- Mehsana — 384002

HI% AR 9 SATIT-MRLT T SRAIT AT HCAT § A7 98 59 e F ¥ 2erRafy A= saqrw ww wemw
TRt T ST SreraT TTOETor S e H< AshdT &, Star o U ander & foreg gy oo 2

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HRT GXHIX HT AT ST~

Revision application to Government of India:

(1) Fesig SUTER e ATewad, 1994 HT €<y 3raq M= aaTq T ATHAL o F1¢ H qAh ST Al

IU-ETRT 3 T U & Sad TOeor sae el iz, s 9, &= /e, e @,

=T 4, Sttaw 19 wawr, g9 9t 7% et 110001 &1 6t ST F1igy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) Al wre A g § o Qe i e ¥ B woemR At s e | o et

TUSTIR & ZAY HOSTR & AT & S g A §, a7 fvet syoemree o soe § =g ag et shrean §
1 ey TUETITE /BT AT T WiehdT & 1A g% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory %@ﬁi%\
warehouse. 742';,(’“%' i X ““v;,‘g-’;x“\.
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/ (@) WA ¥ aTex et g an seur § Fatia wrer wx o1 w1 F fafRwior § SuAT e g 9 )
ST Lo % e & wraet & ST SR 3 g el g a1 9o § fH=ifaa g

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) =R e w1 g R AT S & STeT (KT 9T g w) Fatd B T ae g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

()  &faw ScaTed fit SeaTed Yo o ST % RUg ST ST HiRe AT Y S § AR U ARq S FH
&TeT T R % gaTiee smyn, srdfier & g ITid 9 €W U AT 918 # &7 qig=as (F2) 1998

&TRT 109 gRT g fhg g g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T STad e (i) Ramrast, 2001 % Raw 9 %F siavia AR sy @ sg-8 7 &7
staat ®, ST seer & Wi smewr SToq fwfs & 7 o & sfacge-snesr Td e smasr v &i-ar
giaat & @ Sf=a e R ST =rfgul Swe Ay @rar § o e oY ¥ siaelq o 35-3 §
TR & % AT & T9q & a1 Eem-6 v & gia off g =R

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) TSI e & |y STgl € O U A1 TG AT ITY HH gial ©94 200 /- B e by
SITQ X STg Heu<hd U A€ & SATRT T a7 1000 /- i B e st Sy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIHT L&, Fid IWTET F Td Qa1 FY Adiefia =mamiasmor F afy srfie-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) sl IUTRT 9o IfAfRuw, 1944 & aRT 35-91/35-3 & siquta:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) S TR=tw § 9aTg agaR F arerar fr srfie, et F qrae § d9T gow,
ST ook TF e Adeiy Arnigas (Reee) & ufdm a=fiy v, smaemare § 20 wrar,

qHTS| WA, ITHRaT, FCeRAT, srgaemare-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) =l = Smrasy F % T AT T THTILT ZIAT § T TS Y QLT F oI hIF AT TIA SIGH
T ¥ BFaT ST AR S0 a2 & gid g¢ o 8 foreT et @ § a9 & forg genRafa srdfiet
FTATTERTOT ST Wb STdie IT heald TChTL shi Tk BTG [ohaT SITaT § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  FTETE o ATANER 1970 T GIRQ A e -1 ¥ s RuiRa B sger sw
Maa T gereresr FATRATY Frofam wrferesrdr & smeer ¥ ¥ wede & TF Iid9= € 6,50 §& &7 =ramerg
I feshe ST AT =Y |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) 9 R wefda wreelt v S T Aol Rt f o0 oV eaw srRisa T StraT 8 S e
[, Feald SeITE Q[ T AT ST 1 = raieaeor (Frarere) =aw, 1982 # Hfga 2

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T e, FrllT IedATaT ok WA JaTehe ety =Tt (ede) wE aid arfrery % A
T FideqHiT (Demand) TF &S (Penalty) &1 10% & STAT HAT HaTd gl leliteh, ATeHad Y& STHT
10 U JUC Bl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

[a}

FealT TS §[oeh ATX TITHT 3 Siaiq, STTHe gVt saed @i AT (Duty Demanded) |
(1) @< (Section) 11D & Tga Hatie Tisy;
(2) ferar Tera Svae shise @ e,
(3) Tde Hise Fagt & g 6 % aga <7 TiEn

7E qF o7 A arfter § uger OF ST By e §¢ ardier arflrer s % forg 9 A e fam
TIAT g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D,
(ii) amount of erroneous Cenvat Credit taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =7 aer 3 wter ardfier sTfereror 3 gwer gt e rar e AT gvE fRaed g v /i {4 g
oo ¥ 10% ST 0% 3T gt erer qve fFanfaa g a7 ave & 10% SRTET I T ST ¥l gl

In view of above, an appeal against this order shall lie before the'Tribunal on,
payment of 10% of the duty demanded where duty or duty and penalty are
or penalty, where penalty alone is in dispute.”

%5
= Uit

R P

"

Lhas

2. 7Y (g w3 e

2.5
39,

A
(7

Page 3 of 7



F. No. GAPPL/COM/STP/1798/2024

TAITI3MEeT / ORDER-IN-APPEAL

The present appeal has been filed by M/s Gaurav Ispat Industries, At-
Kansara Kui, TA-Visnagar, Dist- Mehsana — 384002 (hereinafter referred to as
‘the appellant’) against Order in Original No. 196/AC/DEM/MEH/ST/M/s Gaurav
Ispat Industries/2023-24 dated 25.09.2023 [hereinafter referred to as ‘impugned
order’] passed by the Assistant Commissioner, CGST, Division : Mehsana,
Commissionerate : Gandhinagar [hereinafter referred to as ‘adjudicating

authority’].

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No. AAOFG3402G. As per the
information received from the Income Tax department, total service income
earned by the appellant during the period F.Y. 2016-17 was shown as Rs.
21,74,363/-. In order to verify the said service income as well as ascertain the fact
whether the appellant had discharged their service tax liabilities during the F.Y.
2016-17, letter dated 17.09.2021 and emails dated 25.08.2021, 17.09.2021 &
02.10.2021 were sent to the appellant. However, the appellant did not submit any
reply. Further, the jurisdictional officers observed that the nature of service
provided by the appellant during the relevant period were taxable under Section 65
B (44) of the Finance Act, 1994 and the Service Tax liability was determined on
the basis of value of ‘Sales of Services’ under Sales/Gross Receipts from Services

(Value from ITR) as provided by the Income Tax department. Details are as

under:
Table-A
(Amount in Rs)
Sr. | Period Differential Taxable Value | Rate of Service Tax
No. | (F.Y.) as per Income Tax Data (in | Service Tax | payable but not
Rs.) incl. Cess paid (in Rs.)
1. |2016-17 21,74,363/- 15% 3,26,154/-
3. A Show Cause Notice F.No. CGST/DIV-

MEHSANA/397/AAOFG3402G/2021-22 dated 18.10.2021 (in short ‘SCN’) was

issued to the appellant wherein it was proposed to:

> Demand and recover service tax amounting to Rs.3,26,154/- for the period

F.Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act,
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F. No. GAPPL/COM/STP/1798/2024

> Impose penalty under Section 70, 77(1)(a) and 78 of the Finance Act, 1994;

4. The SCN was adjudicated ex-parte vide the impugned order wherein the
demand for Rs.3,26,154/- for the period F. Y. 2016-17 was confirmed under
Section 73of the Finance Act,1994alongwith interest under Section 75. Penalty
amounting to Rs.3,26,154/- was imposed under Section 78 of the Finance Act,
1994 alongwith option for reduced penalty under proviso to clause (ii). Penalty of
Rs.20,000/- under Section 70 and penalty of Rs.10,000/- was imposed under
Section77(1)(a) of the Finance Act, 1994.

5.  Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

> The Appellant submitted that they have earned Income from certain trading
related income. Such income is out of the purview of service tax,

accordingly, service tax is not applicable.

SECTION 66D. Negative list of services. The negative list shall comprise

of the following services, namely: -

(e) trading of goods;

® > They further submitted that they earned income which is not liable for
service tax. They hereby produce the relevant document for reference. The

requested to consider the same and close the matter.

6.  Hearing in the case was held on 20.05.2024 virtually. Shri Arpan Yagnik,
Chartered Accountant, appeared on behalf of the appellant for the hearing. He
informed that the appellant is in the business of trading of goods. However by
mistake in the ITR it was shown as sale of service. The client is registered in VAT
and in written submission VAT registration certificate and return copies are

submitted.

7. 1 have minutely gone through the facts of the case, submissions made in the
Appeal Memorandum, oral submissions made during personal hearing and the
facts available on records. The issue before me for decision in the present appeal is
whether the demand for Service Tax amounting to Rs.3,26,154/>confirmed

W
S

O ERCENZQ‘Q'?“P’E
alongwith interest and penalties vide the impugned order in/the”lact: afre
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F. No. GAPPL/COM/STP/1798/2024

circumstances of the case, is legal and proper or otherwise. The demand pertains

to the period F.Y. 2016-17.

8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. Upon verification of the documents submitted by the appellant, I find that
they were engaged in business of trading of excisable goods (old / used plate
material obtained by breaking of imported ships, boats & floating structure and M
S Round) and registered under the Gujarat Value Added Tax Act 2003 vide
Registration No. 24040403096. They submitted VAT Registration Certificate
(Date of effect: 14.08.2015), VAT return for the period of F.Y.2016-17, Purchase
Invoice & Sales Invoice. They also claimed that the activity of ‘Trading of goods’

falls under the Negative list of service.

10.  As contended by the appellant, I find that during the period F.Y. 2016-17
they were engaged in trading of goods for which they have paid requisite amount
of Excise Duty & VAT (Value Added Tax) as is also evident from the copies of
sample Invoices submitted by them. Further in the P&L A/c for the F.Y. 2016-17,
they have shown income of Rs.21,71,148/- from ‘Sales 4%’ and remainiﬁg income
from indirect income from interest. As the activity of the appellant is sales, I find
that the same falls under trading activity. In terms of Sub-section (e) of Section
66D of the Finance Act, 1994 the activity of ‘Trading of goods’ falls under the
Negative list of service. Relevant portion of Section 66D(e) of the Finance Act,

1994, is reproduced below :

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :-
(a........ ;

(B) i e
(e) trading of goods;”

In view of the above, I find that the activities carried out by the appellant
during the period F.Y. 2016-17 stands covered under the ambit of Section 66D of
the Finance Act, 1994, i.e under the ‘Negative List’, therefore their activities are

not liable for payment of Service Tax.

11. In view of above discussions, I am of the considered view that the activities

carried out by the appellant during the period F.Y. 2016-17 amounts to “Trading

of Goods’ and are exempted from levy of Service Tax. T, ég& fo?e‘;i‘fﬁhe impugned

&
\
€7
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F. No. GAPPL/COM/STP/1798/2024

order passed by the adjudiéating authority confirming demand of Service Tax
amounting to Rs.3,26,154/- is unsustainable being legally incorrect and liable to

be set aside. As the demand of service tax fails to sustain, question of interest and

penalty does not arise.

12.  Accordingly the impugned order is set aside and the appeal filed by the

appellant is allowed.

13, Siqedl gRI <ol I TS S(did BT HUeRT IwRIad aeich 3 fHar ST e |
The appeal filed by the appellant stands disposed off in above terms.

3gFd (3rdIew)
JNUd/Attested Dated: &k_"May, 2024
=
T AR

reftera (3rdieR)
I} S T9 <1, 3fgHelag
By REGD/SPEED POST A/D

@ TO,

M/s Gaurav Ispat Industries,
At- Kansara Kui, TA-Visnagar,
Dist- Mehsana — 384002.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy / Asstt. Commissioner, Central GST, Division-Mehsana,
Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication of OIA on website.
57 Guard file.
6. PAFile.
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