
0

0

~ cfiT cfi I -4~ c>l .!.I
Office of the Commissioner

~ -:r11Qf1t'i, 3i9lc>r Jle;J-JC:lisllC: Jll.!.lcfc--llc>l-4
3

Central GST, Appeals Ahmedabad Commissionerate
-:>11Qf1t'] m,~ 'J-JTJT, 31J-.islicl1$1, 3-le\J-JC:lisllc.-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappl1-cexamd@nic.in
Website : www.cqstappealahmedabad.qov.in

By SPEED POST
DIN:-20240564SW00004404A4
(en) #ls iT/ File No. GAPPL/COM/STP/1798/2024-APPEAL / (}/Jy;?.. - 6

2fl cm?gr in#Raia]
('©")

Order-In-Appeal No. and Date AHM-EXCUS-003-APP-029/2024-25 and 30.05.2024

(1f) atR fan +rat/ sft stria#a, szga (fl«a)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

staRf2rial
('Er)

Date of issue 31.05.2024

Arising out of Order-In-Original No. 196/AC/DEM/MEH/ST/M/s Gaurav !spat

(s-) lndustries/2023-24 dated 25.09.2023 passed by the Assistant Commissioner, CGST,

Division : Mehsana, Commissionerate : Gandhinagar

¢l cfl (1 cfia r "Pf rrn:r afR 'CfclT / M/s Gaurav !spat Industries, At - Kansara Kui, TA-
("f) Name and Address of the

Appellant Visnagar, Dist- Mehsana - 384002

#lgarfsf-sr?gr sriar~'+fermar ?at ag srs?r a ua zrntfnfa faaarg ·Tger
rf@art#t sf@ srzrar gaterr @leartmmar&, sar f ha s2r a fas taaar?t
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a{hr3grad g[ea sf@fr, 1994 # mu 3Tcfcf m Gf"dTQ,' rrc!,' .:nw tm ii°~mu 911"
sr-nrr eh rrv{#hzia«fa grrur sraaa aft fficf, 'qffif~. ~ tj ';:j 1 ('j {j, ~ N'm<T,
tft if, slaa trwar, +ira l=fl1T, rrt~: 11000 1 911"# \lffrTT~ :-

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(#) zf ma Rtgf a sa @fl z(Ratarftor1r lTT 3Rf cfil:Z©I~ ii° '4T ~

grit k gr?sssrtr sra <uaf, a~aft nsertr n suera az ~ft #tar Rt
'4T fclajt 'l-l 0-5 Il l I gt#r 4fan ahr g<zt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory 0~&ci\'t~~,.

,lj. ,_?- CE111,;>,i( • (" '

warehouse. 'Pee ·,%8
S %%.
-~IC~ · .. , !?J~\~ ,:Jt;.;... ~- .;.J

e 4 s "4» i.. 'ss
'cl ,,,.., c:,"> if..es [·*
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(ea) mrzkarzg fast zag at 72r if faffaa l=ITT1 "CR "l!Tma faff arjr green maHt "CR

3grad grahRazamast raharzfltugrqr faffaa 2t
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(ET) zifa saraa st sarza tea pram Ru tst fezrRt&z sit etsr wtz
arr tu#frk ga I fcil cfi~, ~~ IDU "9Tfta- at arr r zr art fa f2fa (i 2) 19 9 8
nrr 109 errRa fag rg @h

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a#tasgrai can (sft) fatal, 2001 aRu 9 a sia«fa @ffe vu in sg-8 err
4fail i, fa snnr hf srsr fa feta cfA- mt h sfapa-sr?gr ui fl« sat Rt zt.at
7fat h Tr 3fa zaar fut star arfgl sk arr tar < an gr gfhf a siafa nT 35-< if 0
afRaRr amar hahrrl-6 arrRt #fa sft2it a1fgqr

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@a snar eh ergtiq zar ua ara sq?t zn3a 3tat sq2 200/- tr <+ran RRt
'5-IT(( st azgi iaa .Zcfi4-I vn «re avant gt at1ooo/ - ftfl4rat Rtsq

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

lr gre4, h{ta 3gr gteavaraflR rtarf@laura 7ft zh:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) arr sgraa g«easrf2fr, 1944 fttr 35-4/35-< ah siasfa:­
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) sffa qR aag cigar eh rarar Rt sf«, sf«r kmtfr gen, a{ta
graa leav #atfl ran1f2raw (Ree) #t up?n eflr ff#r,garai 24 +r,

agnil ra, srar, ft1art, &{7all<-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respective! in the form of
crossed bank draft in favour of Asstt. Registar of a branch of an lie
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Re za r?gram& gagiimrr @tar ? at r@agr sitar aRu fl mr @ratsin
in far sr afeg zr as hga gg sf fa far €l arfaafu zqnff z47
rrznf@raw #t umha at h€tra Rt ua st4a far star?1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rar rem sfefa 1970 zrnr +sjtf@era ft raft -1 h siafa faff fRu gar se
smaa Trgr?gr zrnfrfa [ofa f@ear znr r@a Rt ua fars6.50 hk a ·-1rr
«a f#z «ar @tr arfeu

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za sit iifea +ti #Rt R 4 -51 °1 m 9R~# irRm er staff« fan star 2 st flt
~,~ '3 c:9 I G.'1 ~~~ 61 41 ffi 4~(c:p 14 Yfcl 2) R7tr, 1982 fife« z
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir green, a4tr 3qr«a gr«an vi tars srftlr znratf@aw (Ree) eh 1fa sfRr ama
if c:pdoi1 +l ii I (Demand) ~~ (Penalty) cnT 10%¥ u!lTTmar afarf 2 zrai4, srf@el=marpa sr
10 c!i"&~ ii (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

?k{tr5ear gen sit hara h siafa, g@gr #acrt air (Duty Demanded) I

(1) is (section) 11D ka«ffRaafr;
(2) fur+radz hRee frarr;
(3) adz hfzfatfar 6 hag?rufg

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <rgr4fr zfh If@law h +Tr '5Jzi sea srzrar tea ar ave fa c11Ra ~ crr m fct,-ci; <TC;

gr«an a 10% rat sil szt ha awe f ct IRa gt aaau# 10% {ratRt srfr?t
In view of above, an appeal against this order shall lie before the Tribunal..Qll....._,

payment of 10% of the duty demanded where duty or duty and penalty are · ·· · ,.:--..,,, _
or penalty, where penalty alone is in dispute." ;_.,'.';ii ,.-,

i
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F. No. GAPPL/COM/STP/1798/2024

341rz3±dz / ORDER-IN-APPEAL

The present appeal has been filed by Mis Gaurav Ispat Industries, At­

Kansara Kui, TA-Visnagar, Dist- Mehsana - 384002 (hereinafter referred to as

'the appellant') against Order in Original No. 196/AC/DEM/MEH/ST/MIs Gaurav

Ispat Industries/2023-24 dated 25.09.2023 [hereinafter referred to as 'impugned

order'] passed by the Assistant Commissioner, CGST, Division : Mehsana,

Commissionerate : Gandhinagar [hereinafter referred to as 'adjudicating

authority'].

0
under:

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. AAOFG3402G. As per the

information received from the Income Tax department, total service income

earned by the appellant during the period F.Y. 2016-17 was shown as Rs. O
21,74,363/-. In order to verify the said service income as well as ascertain the fact

whether the appellant had discharged their service tax liabilities during the F.Y.

2016-17, letter dated 17.09.2021 and emails dated 25.08.2021, 17.09.2021 &

02.10.2021 were sent to the appellant. However, the appellant did not submit any

reply. Further, the jurisdictional officers observed that the nature of service

provided by the appellant during the relevant period were taxable under Section 65

B (44) of the Finance Act, 1994 and the Service Tax liability was determined on

the basis of value of 'Sales of Services' under Sales/Gross Receipts from Services

(Value from ITR) as provided by the Income Tax department. Details are as

Table-A
(Amount in Rs)

Sr. Period Differential Taxable Value Rate of Service Tax
No. (F.Y.) as per Income Tax Data (in Service Tax payable but not

Rs.) incl. Cess paid (in Rs.)
1. 2016-17 21,74,363/­ 15% 3,26,154/­

3. A Show Cause Notice F.No. CGST/DIV-

MEHSANA/397/AAOFG3402G/2021-22 dated 18.10.2021 (in short 'SCN') was

issued to the appellant wherein it was proposed to:

> Demand and recover service tax amounting to Rs.3,26,154/- for the period

F.Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act,

l 994alongwith Interest under Section 75 of the Finance
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F. No. GAPPL/COM/STP/1798/2024

► Impose penalty under Section 70, 771)a) and 78 of the Finance Act, 1994;

4. The SCN was adjudicated ex-parte vide the impugned order wherein the

demand for Rs.3,26,154/- for the period F. Y. 2016-17 was confirmed under

Section 73of the Finance Act,1994alongwith interest under Section 75. Penalty

amounting to Rs.3,26,154/- was imposed under Section 78 of the Finance Act,

1994 alongwith option for reduced penalty under proviso to clause (ii). Penalty of

Rs.20,000/- under Section 70 and penalty of Rs. l 0,000/- was imposed under

Section77(l)(a) of the Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

► The Appellant submitted that they have earned Income from certain trading

related income. Such income is out of the purview of service tax,

accordingly, service tax is not applicable.

SECTION 66D. Negative list of services. The negative list shall comprise

ofthefollowing services, namely: ­

(e) trading ofgoods;

> They further submitted that they earned income which is not liable for

service tax. They hereby produce the relevant document for reference. The

requested to consider the same and close the matter.

6. Hearing in the case was held on 20.05.2024 virtually. Shri Arpan Yagnik,

Chartered Accountant, appeared on behalf of the appellant for the hearing. He

informed that the appellant is in the business of trading of goods. However by

mistake in the ITR it was shown as sale of service. The client is registered in VAT

and in written submission VAT registration certificate and return copies are

submitted.

7. I have minutely gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made during personal hearing and the

facts available on records. The issue before me for decision in the present appeal is

whether the demand for Service Tax amounting to Rs.3,26,154/ -a:~:qp,ned
rN see, "»\

alongwith interest and penalties vide the impugned order in ~.,,""+:~~tus' ~~i1\
IV O ~9'1'~'i" ") '" '
Eg 1%% Lo

cesari Ee:6&%» 53j' g "» s
'· -~-~.,.,•. . _.,,,.,... ,-'I)



F. No. GAPPL/COM/STP/1798/2024

circumstances of the case, is legal and proper or otherwise. The demand pertains

to the period FY. 2016-17.

8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. Upon verification of the documents submitted by the appellant, I find that

they were engaged in business of trading of excisable goods (old / used plate

material obtained by breaking of imported ships, boats & floating structure and M

S Round) and registered under the Gujarat Value Added Tax Act 2003 vide

Registration No. 24040403096. They submitted VAT Registration Certificate

(Date of effect: 14.08.2015), VAT return for the period of FY.2016-17, Purchase

Invoice & Sales Invoice. They also claimed that the activity of 'Trading of goods'

falls under the Negative list of service. O
10. As contended by the appellant, I find that during the period F.Y. 2016-17

they were engaged in trading of goods for which they have paid requisite amount

of Excise Duty & VAT (Value Added Tax) as is also evident from the copies of

sample Invoices submitted by them. Further in the P&L Ale for the F.Y. 2016-17,

they have shown income of Rs.21,71,148/- from 'Sales 4%' and remaining income

from indirect income from interest. As the activity of the appellant is sales, I find

that the same falls under trading activity. In terms of Sub-section (e) of Section

66D of the Finance Act, 1994 the activity of 'Trading of goods' falls under the

Negative list of service. Relevant portion of Section 66D(e) of the Finance Act, 0
1994, is reproduced below :

"SECTION66D. Negative list of services.­
The negative list shall comprise ofthefollowing services, namely :­
(a} ;
(b} .. ..
(el trading of goods;"

In view of the above, I find that the activities carried out by the appellant

during the period F.Y. 2016-17 stands covered under the ambit of Section 66D of

the Finance Act, 1994, i.e under the 'Negative List', therefore their activities are

not liable for payment of Service Tax.

11. In view of above discussions, I am of the considered view that the activities

carried out by the appellant during the period F .Y. 2016-17 amounts to 'Trading

of Goods' and are exempted from levy of Service Tax. T pugned
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F. No. GAPPL/COM/STP/1798/2024

order passed by the adjudicating authority confirming demand of Service Tax

amounting to Rs.3,26,154/- is unsustainable being legally incorrect and liable to

be set aside. As the demand of service tax fails to sustain, question of interest and

penalty does not arise.

12. Accordingly the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. 3flea@aaf arr a# a6ln{ 3r8laa Part 34la ala a fausua?
The appeal filed by the appellant stands disposed off in above terms.

0

rqlfa/Attested :

3
al+TR
3rflare (er#ten
"ff! \Jfl ~~, d-lt;J-ICtlisllCt
By REGD/SPEED POST AID

v
siitcrl=ti& ~

31121# (3r%ea)
Dea go"iasy, 2024

O To,
M/s Gaurav Ispat Industries,
At- Kansara Kui, TA-Visnagar,
Dist- Mehsana- 384002.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy / Asstt. Commissioner, Central GST, Division-Mehsana,

Gandhinagar Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication of OIA on website.

5. Guard file.

6. PA File.
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